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the other for tolaw,party attempting, byagainst punish
interference.such

thehave said verdict is the evidence,We and foragainst
the other thethat and reasons must begiven, judgment

and a new trial in with thishad, conformityreversed opinion.
reversed.Judgment
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Legal yield person promis-to an equity.it Where a holds atitle—when must
thereof, properly legala can himsory assignee before court divest of hisasnote

superior equity note, proofinclaiming a the thetitle, of oneat the instance
superior equity.satisfactory that the has suchvery latterbeshould
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notes camedeed of trust. The first and third by assignment
second,to and the afterNathan P. theHerrington, appellee,

andseveral was endorsed before for amaturity,assignments,
The notesthevaluable toconsideration, McCullum, appellant.

soldnot the at oftrustee, the Herrington,requestbeing paid,
the and theland at It off toauction. was struck Herrington,
trustee no the bid inreceived butmoney, extinguish-applied
ment of the held whose bid theirnotes by Herrington, equalled

aamount. filed that thebill,McCullumThereupon, claiming
second held him have been innote shouldby paid, preference
to the one and eitherdue,last thatfalling asking Herrington
should or to another thehis submit sale of land.note,pay

thefiled a that secondcross-bill,Herrington thereupon alleging
note had McCullum,been to instead of the third,assigned by

itmistake, and that was the intention of all the con-parties
to the first tocerned, and second notes himself. Theassign

cross-bill a decree the andmistake,prayed correcting alleged
notes,thethe of first and secondownerdeclaring Herrington

and theMcCullum owner of the third. The circuit court
so and McCullumdecreed, appealed.

Was the in entitlesufficient of the tocross-billproof support
the in that bill to a decree? The court socircuitcomplainant
held, but in this view we are not able to concur.

It is to be first that clearMcCullum has theremarked, legal
title to note,tiffs from its endorsement toandarising delivery
him for a valuable Before aconsideration. court can properly
divest him of his thetitle, should beproof very satisfactory
that he holds it in violation of a insuperior equity complain-
ant. Thaddeus W. a brother of theHerrington, complainant
in the to hecross-bill, this note and testi-assigned McCullum,

withfies, that it was understoodpositiveness,great distinctly
he was the second note. On the hand, Moore,otherbuying
who had held all the andnotes, who them totwo ofassigned
N. P. and one to Thaddeus testifiesHerrington, Herrington,
he sold to the latter the note last is thedue. Here, then,falling

of the hadtestimony whoonly persons any personal knowledge
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theof andtransaction, directly Thepositively conflicting.
of Mooreevidence inis, somehowever, corroborateddegree

other tobut what extent itwitnesses, is notby tonecessary
inasmuch as the whatever it ininquire, evidence, be,may regard

to Thaddens is insufficient as McCullum.Herrington, against
second note theThe was one held Thaddeusonly by Herring-

heton when sold and endorsed it to McCullum. The other two
notes had been sold toMoore H. P.previously by Herrington.

reallyThe whichnote, McCullumthen, must have beenbought
the one which Thaddeus held. There is someHerrington
evidence to show that he it thewas last notetending supposed
in the series secured the deed of trust. But he did.by suppose

did not the less thisHe and nonenote,buy particular other,
theand he did not become less its owner because it turned out

secured than heto be better have Hemay supposed. bought
ina note for and it$2,000, 1860, wasmaturing duly assigned

to and he should behim, to it withwhy compelled exchange
H. P. for another note a later, weHerrington maiming year
are at a loss to conceive. He did not this othercertainly buy

heand did the one henote, for thatreceived, wascertainly buy
the one his vendor had. He took it with its attendant secu-only

whether more or and it is thatless, better inrity, though respect
hethan he has not thissupposed, yet gained advantage through
fraud or There nois mistake to be forany wrong. rectified,

McCullum received the identical note he H. P.bought. Herring-
ton have amade in the thirdmistake, notemay previously taking
instead of the cannotsecond, but we that at theerrorrectify

of the latter to anoteexpense McCullum,by compelling exchange
he did for one he did not and which, so far asbuy buy, appears,
he never If P. andsaw. IST. McCullum hadHerrington pur-
chased their notes at the same thetime, and from same person,
and there a mistake in thebeenhad woulddelivery, chancery
correct it But inon this case,proper proof. Herrington bought
two notes from and at another timeMoore, McCullum bought
another note from another There not thewasperson. slightest
connection thebetween two transactions. Herrington may
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he intendednotestheas not toso carelesshave been procure
henotethedid receive veryMcCullumto but certainlybuy,

his pro-to surrenderheand should be compelledbought, why
Thelatter’s mistake?theofto becauseperty Herrington,

the noteif McCullumassume, supposedcounsel for appellee
mort-thesecuredin the series byhe the lastwas wasbuying

must, as boughthe be considered havingthat therefore,gage,
lessnot the buyerror. He didthe last note. But this is an

onethewasthe and whichhim, onlynote that endorsed towas
twothere werehavehis vendor hehad, because supposedmay

What-in thenotes instead of one security.having precedence
his‘the note becameever in to byits security,position regard

to retain it,the and he is entitledand endorsement,purchase
and claim the benefit of to it. Thewhatever security pertains

in over-here is far too to uspretended equity shadowy justify
a thatIt amounts to little more than this,turning legal right.

McCullum’s andis more valuable than hepurchase supposed,
and,is less the former shall beso, therefore,Herrington’s

to he hadsurrender to the latter a of whatcompelled portion
the so far this transac-as related toacquired, though parties,

were entiretion, to each other.strangers
The courtcross-bill should have and thedismissed,been

should have to McCullum whatever attached togiven rights
his as holder of the second note.position

decree isThe reversed and the cause remanded.
Decree reversed.


